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Estate Planning: An Introduction 
 
The world is full of uncertainty. At some point, everyone should ask the question, “what 
will happen with, and who will manage, my life’s wealth and relationships after I’ve 
died?” Estate planning is the key to alleviating as much of the worries and uncertainty 
about the future as possible. Simply put, estate planning enables you to analyze your 
current financial and personal affairs and then make the best possible plan for 
distribution of your assets, care for loved ones, and health care decisions. Do this while 
you are healthy and rational. An estate plan is one of the most responsible steps you 
can take to protect your wealth and reduce uncertainty. 
 
Estate planning includes dealing with personal affairs such as health care decisions, the 
security of minor children and family, payment of taxes, and even funeral decisions. Of 
course, all of these decisions will be made by the state, according to the state where 
you live, if you do not have an estate plan. It is far better to have your plans in order, 
while you still have a say, than to face the complications and expenses of letting others 
deal with your death, disability, or probate. 
 
An “Estate” in the financial sense includes your rights to property such as: 

• Real Estate 
• Bank Accounts 
• Personal Property (jewelry, cars, furniture, etc) 
• Investments, stocks, bonds, partnerships 
• Life Insurance Policies 

 
The contents of your estate are reviewed at the time of your death. No matter how old 
you are, or at what stage of life you find yourself, estate planning gives you peace of 
mind, knowing that you have made the best possible decisions for yourself and your 
family. 
 
Estate planning accomplishes the following objectives: 
Identifying the family members, individuals or charities that are to receive property or 
funds after your death 
Transferring property to those intended, without delay, and avoiding costly mistakes 
Avoiding the high costs and delays that can occur in probate 
Planning for costs, taxes and expenses that arise after death 
Making decisions about your medical wishes, organ donation, and end-of-life care 
Selecting who will make financial, child custody and health care decisions if you are 
physically or medically unable to do so 
 
Working hard is the obvious strategy to providing for the current needs of your family. It 
is also important that you make plans for them after death or disability so that along with 
emotional loss, they do not have to deal with conflict, stressful decision making, and 
financial burden as well. Estate planning is the most sensible thing you can do for your 
family and for your own peace of mind.  
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Estate Planning Is For Everyone 
 
Estate planning is a must if you want your family to have the maximum benefit from your 
hard work, with the least stress and expense, after your death or incapacity. There are 
important steps that should be considered when creating an estate plan. 
 

1. Create a list of your desires. You should identify clearly who you want to inherit 
your property, wealth and assets, and in what proportions.  

2. If you have minor or special needs children, identify who you would like to 
become their guardian. Family usually comes to mind first, but is not always best. 
Consider your values and lifestyle and the ages of your children. 

3. Consider a living trust to hold your property. A lawyer can explain the benefits of 
a living trust, such as the avoidance of probate and the proper care for your 
family over an extended period of time. Probate can be expensive and time 
consuming. A pour-over will is usually drafted to compliment your living trust. 

4. Select individuals that you trust to handle your affairs if you are unable to do so. 
You will need to select a successor trustee for your living trust, a conservator if 
you become medically dependent, an executor if you have a will, and agents for 
healthcare and financial matters if you cannot handle those functions. 

5. Create a will. This is a document in which you identify guardians for minors, 
conservators for your person, and an executor for property not otherwise 
controlled by a living trust. If you do not have a living trust, the will is the 
document which decides how your assets will be distributed. 

6. Decide on what kind of medical attention you would like for yourself if you 
become physically or mentally unable to make your decisions. You should select 
someone to carry out your wishes on your behalf. 

7. Review life insurance, investment and retirement plans to make sure you have 
designated beneficiaries and your wishes for distribution. Transfers may be made 
easier and probate may be avoided with appropriate planning. 

8. Consider life insurance to maintain the lifestyle, provide house payments, and 
fulfill the education plans for your family. Liquidity of your assets may be a 
concern. 

9. Make clear end-of-life decisions, such as whether to prolong life with 
“extraordinary measures” such as life support; make decisions on whether you 
will donate your organs, and what you want for disposition of your body, e.g. 
burial or cremation, and funeral services. 

10. Consider disposition of your business, especially if you are the sole owner. 
 
Keep all of your important documents in a logical place where they can be found, and 
make them known to a trusted person, just in case they need to be located due to 
untimely death or incapacity. These documents include: your living trust; your will; 
powers of attorney for health care decisions and financial matters; insurance policies; 
deeds to real estate; a list of bank and investment accounts; information on retirement 
accounts, IRAs or 401(k)s; information on debts including mortgages and loans; and 
information on funeral plans. It is important to take action while you still have control. 
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When and Where To Start 
 
Many people don’t know when and where to start when it comes to planning their 
estate. Some get overwhelmed by the legal terms involved in estate planning. 
Guardianship? Taxes? Probate? Trustees? These matters are confusing to most 
people.  
 
Some people are uncomfortable with the seriousness of the issues that are being 
looked at. Nobody likes to think about their own death, but death is a certainty. Who 
wants to think about their children being raised by someone else in their absence? The 
reality is that these decisions will be made by someone- not you- if you have not 
planned. 
 
Once the hurdle of recognizing the need for an estate plan is crossed, people think 
about the time and money needed to hire a lawyer to draft the estate plan. You will find 
that working with a lawyer is not too expensive, and the peace of mind is priceless. 
 
After deciding that you need to talk about an estate plan, you should collect and 
organize your financial information in a folder. List all children and others that you would 
like to provide for with your estate. Get birth dates, addresses and phone numbers. 
Take into account all of your assets as well as your debt. It is helpful to have a good feel 
for how much your estate is worth. Remember that intangible assets should be 
included- things like investments and insurance policies, as well as items of significant 
value such as jewelry, furniture and collections. It is better to have a full picture of your 
estate in order to evaluate what is at risk and how it can be managed. A lawyer like me, 
experienced in planning estates, can help you draft a living trust or will if you do not 
already have one.  
 
Even if you do have an estate plan, it is smart to have it reviewed every few years, and 
especially if your life circumstances have changed (such as birth of a child, divorce, 
death of spouse, inheritance from others). Moreover, if you have prepared a will or an 
estate plan using a self-help book, an online source, or a document preparation service, 
do not assume that everything is valid! The best laid plans and even the self-help 
software are wasted if the documents in your estate plan are not valid. 
 
Talk to your family and discuss what you would like to accomplish with your estate plan. 
Talk about their wishes and how they would like to see your assets distributed. You may 
be making incorrect assumptions about what they want, so it does not hurt to listen. The 
more you communicate about your estate plan before your death, the less likely there 
will be problems or misunderstandings in dealing with your estate. You will have the 
final control over the decision before you sign the documents.  
 
Your proper estate plan will have important, legally controlling documents. However, 
with very few exceptions, your estate plan can be amended or changed with very little 
effort and expense. Moreover, once you have taken the smart step in having an estate 
plan prepared, most of the details and decision making have already been done if some 
changes or “fine tuning” become necessary later. Don’t wait to find out that any of your 
documents is invalid at a time when it is too late to fix the problem.  
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Estate Planning and Your Children 
 
If you have children that are minors, estate planning is a critical step. If one parent dies, 
the surviving parent typically maintains parental rights as the children grow up. 
However, a scenario can exist in which the surviving parent is not competent to care for 
the children due to illness, mental health problems, criminal prosecution, or even 
addiction. In these circumstances, failing to name a guardian for your children can 
create or aggravate custody issues that could be avoided by deciding who should, in 
your opinion, raise the children in the event of your death. This is a difficult decision, 
and one that may cause parents to avoid creating an estate plan. Keep in mind that you 
will never find a “perfect” guardian in your absence. Just use your best judgment- and 
remember that you can change this decision as long as you are competent.  
 
If you do not decide who will serve as guardian, the court will do it. The court will hold 
proceedings and name someone the court believes will serve in the best interests of the 
child. This could be the person you least want to have custody, and you will not be there 
to object. A fight for custody could also deplete the assets of the estate and cause 
emotional strain on the children. The court could award custody to someone in the 
family who does not really want the responsibility. In the worst case, if no other family 
members or friends will take custody, the children could end up in foster care. 
 
It is recommended that you have a backup named for the guardian in the event that the 
first choice is unable to accept the role. If a couple is named as the guardian, consider 
that a breakup in their relationship could become an issue for a dispute over custody. 
For this reason, one might consider naming individuals as guardians. 
 
Custody and guardianship are the first issues that come to mind when thinking about 
your children if you were to die. Nearly as important, however, is the financial aspect of 
your estate and how it relates to your children. The financial concern should be 
considered even if your children are no longer minors- even in their 20’s or 30’s. You no 
doubt want the best for your children in your absence. However, without an estate plan, 
the law will allow your children to have 100% of the assets coming from your estate 
when they become “adults” at age 18.  
 
Rarely do 18 year olds have the good judgment, foresight, and common sense to deal 
with a windfall inheritance. There are many examples of kids getting a lump sum of 
money, then spending it on a fast car and partying. Often the result is reckless behavior. 
Education, or even the work ethic, fall by the wayside while the child uses up the 
inheritance. This is not why you work hard and sacrifice to provide for your family. 
 
A living trust, or the provisions of a will, can place your assets into a trust for the benefit 
of your children. You decide who will serve as the “trustee” to make sure the assets last 
and are put to good use. The assets can be held for health and education, and 
distributed on a timetable that makes sense to you. The assets can also be held so that 
they cannot be reached by creditors, or will be protected if an adult child divorces. 
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Trusts  
 
A trust is a legal entity much like a corporation, LLC or partnership. A trust is created by 
a legal document, to hold and manage property. Trusts are estate planning tools 
designed to fulfill a person’s desires for use and distribution of assets, usually over a 
period of time. A will, on the other hand, typically makes lump sum distributions when 
the estate “closes.” Trusts may avoid probate and reduce taxes after death. Trusts are 
privately managed, thus usually avoiding court hearings and public disclosure. 
 
The theory of a trust is simple. The Grantor places property in a trust with management 
instructions established in the trust document. A trustee takes title to the property, 
working to serve the beneficiaries identified in the trust document. The trustee is a 
fiduciary on behalf of the trust- this means that the trustee is bound by the highest level 
of honesty and loyalty to serve the trust.  
 
There are two basic types of trusts for estate planning: Testamentary Trusts and 
Living Trusts 
 
A testamentary trust is created in a will. The will may provide that after a person dies, 
property will be transferred into a trust so that assets may be paid out over time, e.g. 
waiting for minor children to reach a certain age. A trustee is identified who is expected 
to step up and serve the terms stated in the will. The testamentary trust does not exist 
before death and therefore has no operating history or groundwork performed. 
Problems may arise when the person selected as trustee in a will written years earlier, 
is either no longer desirable to serve, or is not capable of serving. Because a 
testamentary trust is created in a will, the assets typically must go through a probate in 
court- with the related costs and delays.  
 
A living trust (sometimes called a revocable trust) is created by a trust document 
typically called a declaration of trust. A living trust is a legal document through which a 
Grantor places property under the control of the trust. In most cases, the Grantor (or 
Grantors, if a married couple) names himself as the trustee, and also as the initial 
beneficiary. The use and enjoyment of assets is pretty much the same as it is without a 
trust. Until the Grantor (or one of the married couple) dies, the trust can be amended or 
revoked. Death of a grantor may make all or part of a trust irrevocable (not changeable). 
After the grantor dies, a successor trustee takes over the duties of managing the assets. 
 
The living trust is typically the key document in an estate plan. It probably contains a lot 
of pages of “boilerplate” language in addition to the key provisions that are tailored to 
your needs. On-line forms, legal zoom and document preparation businesses provide 
“everything you need” for a living trust- except legal advice, oversight, and the peace of 
mind that you did it right! The potential client should also be wary of mass living trust 
seminars with pressure to immediately commit to buying an estate plan. In some cases, 
the only contact you may have with a lawyer is if you have a specific question that you 
call in by phone- otherwise, signing of your important documents may be scheduled with 
a non-lawyer notary who comes to your home. The notary may also be a salesman 
more interested in selling you additional investments than in making sure you 
understand what you are signing. 
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Selection of Trustees 
 
The trustees serve to fulfill the directions set out in the trust document. Management 
decisions must be made. When selecting the trustees, be sure that the people you 
choose to be trustees have the knowledge and maturity to manage the assets. Many 
trusts identify joint trustees (or co-trustees) such as a husband and wife in a joint living 
trust. Initially, they may be granted full authority to make any decisions they want 
concerning any of the trust property. If one dies, the other remains as a trustee still with 
broad authority over the assets. When the next spouse or trustee dies (or cannot serve) 
a successor formally steps up to serve. The trust should identify one or more successor 
trustees so that management continues without interruption. The successor trustee can 
be a close relative or friend, or a corporate trustee such as a bank. If none has been 
named, the court can be petitioned to appoint a new one. 
 
It is unwise to name a successor trustee in haste. The misuse and mismanagement of 
trust property is a risk. Because trusts are generally administered as private matters, 
even the court does not get involved unless legal action is commenced- often after it is 
too late to prevent the harm. A bond may be required from the trustee to protect the 
trust from the trustee’s improper behavior. 
 
As there is no independent and ongoing scrutiny, it is very important that grantor, such 
as husband and wife, choose people who are capable of dealing with the assets of the 
trust and are honest. If acceptable options among family and friends cannot be found, a 
corporate trustee may be appointed, such as from a bank’s trust department. A 
corporate trustee will charge fees for the management and may be relatively inflexible 
about trust management. A corporate trustee may have no personal history with the 
trust maker and the intended beneficiaries, thus eliminating some ability to have the 
trust work as well as it could for the beneficiaries. 
 
At times, successor trustees are appointed to work alongside a surviving spouse or an 
adult child when they have no experience in property management or wealth 
management. This may allow for professional service and impartial opinions, while 
maintaining the personal input from the intended beneficiary. 
 
The grantor selects the trustees. Selections should be made in a reasonable and logical 
fashion. 
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Wills 
 
There are many different tools that are part of an estate plan. A will is the most basic 
tool. No matter how old you are, or your current state of health, a valid and up-to-date 
will is a critical document. If you have minor children, a will is a key document in order to 
identify who you would like to name as guardian of your children if you die or become 
incompetent. Your will can be very simple and does not need to be written by a lawyer; 
however, legal guidance can help assure you that you will accomplish what you want 
with your will. The will must meet formal requirements in order to be valid. 
 
In the absence of a living trust, the importance of having a will is that it allows you to 
decide who will get your assets and under what terms. If you die without an estate plan 
or a will, the state will “provide one” for you. This means that the courts will distribute 
your assets and property based upon the most general terms established in state law. 
Your blood relatives will be given portions of your estate as dictated by law. The risk is 
that the courts do not handle the assets based upon your desires, but by what the law 
requires. There may be unwanted tax consequences (or failure to take advantage of tax 
laws) if the distribution is made under the statute. 
 
A will is administered under the authority of the court. Whether or not the estate must go 
through a formal “probate” will depend on factors including the gross value of the estate, 
and if real property is one of the assets. Probate can be expensive and slow. An estate 
planning attorney can explain methods to avoid probate.  
 
A valid will allows you to leave gifts for your loved ones. You can leave portions to your 
children, other relatives, friends, charities, or a trust. You can make gifts of money, 
jewelry, or any other property of value. You can direct that your assets be divided by 
value or percentage. Keep in mind that you may not have absolute control- some limits 
are legally imposed on your distribution- for example, your spouse has certain rights to 
property regardless of what you state in your will. 
 
A will allows you to designate who will serve as the executor. The executor will manage 
many of the tasks that are involved in settling your estate such as collecting assets, 
paying debts, paying taxes that are owed by your estate, and distributing assets to your 
beneficiaries. The probate court will have the final say in who your executor will be; 
however, naming someone in your will carries a lot of weight in court and will usually be 
honored. 
 
A will can be used to create a trust after you die. (see testamentary trusts discussed 
on the previous page) 
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A Living Will or “Advance Health Care Directive” and “Durable Power  
of Attorney for Health Care” 
 
An important document included in an estate plan is commonly called a living will. It is 
intended to allow you to make the difficult choices about your health care and end-of-life 
decisions. In California, these matters are addressed in documents called the Advance 
Health Care Directive and the Durable Power of Attorney for Health Care. The important 
thing is to think about how you want to be cared for if you are incapacitated or otherwise 
unable to act on your own behalf. Then- put your decisions in a valid written document 
so that other persons- doctors, hospital employees, nursing home personnel- have no 
misunderstanding about your choices. You will name someone as your “agent” to make 
decisions on your behalf. Carefully consider end-of-life decisions. Talk to the person you 
name as your agent. Discuss your views with your family about life-support and 
extraordinary measures. What is appropriate for one person might not be appropriate 
for you.  
 
It is important to make these decisions while you are competent and clear-thinking. You 
do not want your decisions challenged in court with a claim that you were not competent 
when you expressed your decisions. You will need competent and independent 
witnesses or a notary to validate your documents.  
 
Make a wise decision when selecting someone to make decisions for you. Usually a 
spouse or child serves as the agent, but he or she may not be the right choice. You 
should also name one or more successors to be your decision maker, to serve as your 
agent if the primary person refuses or is unable to serve. 
 
California’s Advance Healthcare Directive and Durable Power of Attorney for Healthcare 
are state-authorized forms. They are relatively simple forms but they require formality 
when they are signed.  
 
Your health care documents can be cancelled or changed. Your decisions may change. 
You should review your health care documents periodically along with your other estate 
plan documents.  
 
Don’t make the mistake of assuming that your assets are your only concern. Advance 
healthcare decision making is an important part of estate planning that many people 
overlook.  
 
 
Avoiding Probate 
 
Estate planning may allow you to transfer your wealth without being required to open a 
probate in court. Probate is a formal proceeding, performed under court authority, which 
provides the orderly transfer of title. Probate fees are limited by state law but can be 
quite large. Fees are based upon the gross value of your estate- for example probate 
considers your home to be worth its fair market value- even if the home loan is larger 
than the value of the home. 
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Reducing Taxes 
 
Death and taxes are two certainties of life. This guide is only intended to be a starting 
point, especially in a subject that can change without notice. Tax laws could be changed 
retroactively. Taxes may be “certain”- but perhaps not - in the estate planning context.  
 
The reader is advised to discuss tax ramifications with his or her tax professional. By 
the time you read this, changes in the tax laws could make specific advice obsolete or 
simply wrong. I don’t want either of us to make that mistake. 
 
I often tell clients that in an ideal world, they would spend or give away their last dollar 
at the time of death, leaving no estate to be burdened with probate, taxes, property 
transfers, or management duties. Acting on that theory, one can transfer ownership of 
property to others and thus avoid taxes, but that comes with a loss of control over the 
property. Transferring ownership to those who would eventually receive the assets, 
such as grown (and honest and mature) children might work for some people. 
Transferring property to a trust might be a solution. Disclaiming property so that it 
passes to others might be beneficial. Creating a life insurance trust might allow transfer 
of assets while reducing taxes.  
 
 
Reviewing Your Estate Plan 
 
Creation of an estate plan is of course the most important step in the process. You 
understand this- why else would you already be on page 9 of this guide? However, 
taking the time to periodically review your estate plan can be equally important. Many 
people overlook the review process and fail to update important information. Some think 
“I had an estate plan prepared ten years ago so I’m all set.” There are many events that 
may occur in your life that can affect the way you distribute assets, or what will be 
permitted. These may include birth of children, death in the family, divorce, incapacity, 
changes in job status or level of compensation, changes in the needs of your family 
members, inheritance, etc. 
 
If you have minor children make sure that you review guardianship issues at least once 
a year. You do not have to make changes to your estate plan; however, you should 
consider who you have chosen to care for your children and to handle your assets, and 
the reasons why. An initial choice may no longer be a good fit; for example, a sibling 
could have moved out of state and joined a commune, or is perhaps serving overseas in 
the military. A couple chosen as guardian may have divorced. Take into account the 
ages and living circumstances of the proposed guardians. Make choices that are in the 
best interests of the children, not based upon worry that you may hurt someone’s 
feelings.  
 
Consider creating a living trust as part of your plan. Avoidance of probate is a key 
benefit. In addition, you can plan for the longer-term needs of minor children and 
grandchildren. 
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Review your power of attorney and your health care decisions to make sure they remain 
consistent with what you want. Review your choice of guardian, trustee and executor to 
be comfortable that the individuals you have selected are competent and willing to serve 
if the need arises. Remember that they will be called upon to fulfill your requests. 
 
Finally, if your estate is fairly large, you would be wise to consider the tax issues that 
may affect your estate. While your estate plan documents may remain valid, changes in 
tax laws or your personal circumstances could have an expensive effect on your tax 
liability. 
 
 
CONCLUSION 
 
An estate plan will clarify and achieve your desires regarding health care, medical 
treatment and of course distribution of your assets. You can direct guardianship and 
support of your children. You can avoid probate. The process is easy and not 
expensive. 
 
Take the next small step- schedule a free consultation with someone who is 
qualified to help you. 
 
 
 
 
 
DISCLAIMER 
This publication is intended for educational and discussion purposes only and does not 
constitute legal advice. Kevin Anderson is a licensed attorney only in the state of 
California. No promise or warranty is made that the contents of this publication apply to 
matters outside the state of California. Likewise, this is not intended to be tax advice. 
Consult with an expert of your choosing. 
No attorney-client relationship is created or intended to be created by this document. 
 
 
 
 
For more information about Estate Planning or to schedule a free consultation contact: 
 

Kevin Anderson, Attorney at Law 
9320 Carmel Road 
Atascadero, CA 93422 
 
(805)466-5999 
Kevin@AttorneyKevinAnderson.com 
www.AttorneyKevinAnderson.com 


